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W. Pierce - 
(Wednesday, February 13, 2002, 2:55 p.m.) 
PROCEEDINGS 
(Court Reporter Estelle Keating reported 
Volume 2 6-B.) 

(Whereupon, the following proceedings were 
held in open court, the jury being present:) 

THE COURT: All right. Counsel for the 
plaintiff, you may proceed with this witness. 

MR. TAUMAN: Thank you. Your Honor. 

WILLIAM C. PIERCE 

Was thereupon called as a witness on behalf of the 
Plaintiff, and, having been previously duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. TAUMAN: 

Q Dr. Pierce, I think it has become obvious 

that you are a medical doctor; is that correct? 

A Correct. 

Q And you were Michelle Schwarz's treating 

physician, treating oncologist; is that correct? 

A Correct, for half of her chemotherapy 

treatments. She started with Dr. Granapier, and he 
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W. Pierce - D 5 

retired, and I took over half way through her course. 

Q And oncology, that's the type of practice 

that you have? 

A Correct. 

Q Can you tell the jury what oncology means 

and what your practice is. 

A A medical oncologist is a physician 

trained in internal medicine initially, and then who 
subspecializes in medical oncology. Really it's 
someone who takes care of a patient with cancer. 

We're kind of the — the take care of their medical 
problems related to both the cancer itself and 
treatment of cancer. And we're trained specifically 
in giving injection drugs into the system to kill 
cancer. We can do that. 

Q And approximately how many cases of cancer 

do you see in a year? 

A Ah, I — I have a busy practice. I came 

up here in 1994. Currently, I probably see 5 to 700 
new cases of cancer a year. Usually see about 20 to 
40 patients a day in and out of the hospital. 

That includes inpatient, in the office, 
and out of the office. And I work five days a week, 
and 48 weeks out of the year, so lots of volume. One 
thing we learned about medicine is you get good at 
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W. Pierce - D 6 

what you do over and over, so you get better at it. 

Q And of those cases, when you say cancer 

cases, these are cancers of different parts of the 
body and different systems? 

A About 90 percent of the cases I see will 

be cancer; about 10 percent will be blood diseases. 

It may be cancer, but they don't have to. I am also a 
hematologist. That's diseases of the blood. 

Cancer is named by origin of the tissue 
where it begins. So lung cancer begins in the lung. 

If it goes to the brain it's lung cancer. If it goes 
to the bone, it's lung cancer. Same with breast 
cancer. It starts in the breast. If it shows up in 
the kidney, it's still breast cancer, not kidney 
cancer. We name it by where it starts, not where it 
necessarily is. 

Q So these types of cancers that begin in 

the lung will still be called lung cancer no matter 
where they were discovered? 

A Correct. And the reason that's helpful 

is — is that it helps guide our treatment. Because, 
in general, if you treat the disease based on the 
tissue or the area of the body that it originated at, 
you will be more successful. 

So if you treat lung cancer, no matter 
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where it is, with drugs that usually are effective in 
treating lung cancer you will have a lot more success 
than if you treat lung cancer in the liver with drugs 
that you would treat for primary liver cancer. They 
generally wouldn't work. 

Q And, Doctor, how many cases of lung cancer 

have you treated? 

A It's about 10 percent of the practice. I 

see 50 to 70 cases a year. In my training, I trained 
at UCLA as a — all my medicine training and my cancer 
training and my mentor, when you train as a 
subspecialist, the way most people do it is they are 
in a situation where they have a professor that they 
work under, and that person guides you through most of 
your three years of training. 

My professor was Dr. Robert Figland (ph), 
and he's an expert in lung cancer and kidney cancer. 

So what we were doing in Los Angeles was we were 
trying to figure out new ways to treat people with 
lung and kidney cancer. 

So we would have a lung cancer clinic once 
a week where we would have Los Angeles, 20 or 30 lung 
cancer patients alone go through that, and then you 
would have also once a week a kidney cancer clinic, 
and you would have the same number. So you'd get a 
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1 lot of experience in those fields. So I have a pretty 

2 good background training in that area. 

3 Q Since we're talking about that, why don't 

4 you review for the jury your educational background. 

5 You mentioned UCLA. 

6 A Well, I was actually — started attending 

7 college at age 16. I was at the University of 

8 California Riverside. I was a valedictorian of my 

9 high school class. I was Phi Beta Kappa in college; 

10 started medical school at age 21. 

11 And after the first years of medical 

12 school, I was interested in scientific research. I 

13 thought that was where my future was. And I took a 

14 six-year leave of absence and obtained a Ph.D. in 

15 experimental pathology. My area of interest at that 

16 time was how viruses might cause cancer. Not much 

17 came out of that. We're still here and cancer isn't 

18 solved certainly. 

19 And then being older and a little bit 

20 wiser, I went back to medical school in 1985. I was 

21 made a member of the AOA Honor Society, Alpha Omega 

22 Alpha Honor Society, and that's the — you get that if 

23 you're in the top two percent of your class. 

24 And I graduated from medical school in 

25 1987; began my hospital training at the university 
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1 hospital of UCLA, did my internship and residency. I 

2 was out of 20 residents selected to be the chief 

3 resident, and did an additional year of teaching of 

4 the other residents. 

5 And then I passed my board certification 

6 in internal medicine in 1990. I have been recertified 

7 in 2000. We used to be able to keep it for life, but 

8 now they make us recertify every 10 years. That's a 

9 good idea. And finished my hematology and oncology 

10 training, which is an additional three years, in 1994. 

11 I did receive my hematology board 

12 certification in 1994; my medical oncology 

13 certification in 1995. You can only do one at a time 

14 at that time. And those are all on 10-year renewals. 

15 And then a little over 22 years after starting 

16 education and post high school training, I guess, I 

17 got my first job. 

18 I decided that while I tried a lot of 

19 things, I actually enjoyed and I'm probably best at 

20 taking care of people. That's different than research 

21 or drugs or something, just taking care of them, so I 

22 came up to Salem. 

23 I currently have a busy practice. I am a 

24 volunteer faculty member at OHSU. I come up a half a 

25 day a month and teach the fellows. And a big part of 
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that is to keep yourself sharp. And I'm on the 
University Cancer Committee, and we have a meeting 
once a month and tonight we have our meeting. It will 
be after this. And I'll be reviewing some research 
protocols. So I try to stay up to date and try to do 
a good job. 

Q Thank you. Doctor. When did you last see 

a patient? 

A At 11:20 this morning actually. 

Q Okay. You told us all about your 


A At 11:20 this morning actually. 

Q Okay. You told us all about your 

activities, but your real job, of course, is seeing 
cancer patients? 

A Yeah. I pretty much go from 6:00 and 6:30 

in the hospital in the morning, and usually go home 
between 6:00 and 8:00 at night. 

Q And is it correct to assume that in your 

position, you are dealing with other physician 
specialists and coordinating care? 

A Right. And medicine is such a huge team 

effort. I would say physicians and nurses and support 
care personnel, and it's completely a team effort. In 
our practice in our office we have, for instance, four 
positions and a total of 45 staff members, including 
treating nurses. And, again, I like to use the word, 

I have expertise in treating patients with cancer and 
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taking care of patients with cancer. 

That's different than diagnosing patients 
with cancer. Most of them come to me with their 
diagnosis. They've had X-rays, they've had biopsies, 
they've had pathologists look at the material. There 
was a point in time where a physician would kind of 
try to do everything at once, but really we've become 
way too specialized. 

So, again, a patient will tend to come to 
me diagnosed in most cases, pathology report. X-rays 
in the office. And they're there knowing what they 
have in most cases asking what I can do for them. 

Q Doctor, I'd like you to tell the jury a 

little bit more generally about cancer. First of all, 
you studied a number of years ago the relationship 
between viruses and cancer. Do viruses cause lung 
cancer? 

A No. There is really very, very little 

evidence that viruses are implicated in any human 
cancer. There is some rare lymphomas and some rare 
diseases, but while we've been looking very much for 
that, and in animals there are epidemics of cancers 
and sarcomas and things, we, so far, cannot identify 
that in human cancer. And it's, again, rare — well, 
viruses are not implicated in human cancer except in 
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1 unusual circumstances, and I am not aware of any in 

2 lung cancer. 

3 Q Thank you. Doctor. You told us what is 

4 not implicated in cancer. What is cancer? 

5 A Cancer is the uncontrolled growth of human 

6 tissue that loses its function, invades into the 

7 surrounding tissue, spreads throughout the body and 

8 leads to the death of the person that has it. And in 

9 many cases at least if you get a certain amount of 

10 cancer in your body. 

11 Probably the best way to explain it to lay 

12 people, is — the reason I am doing this, I do this in 

13 the office all the time. Patients come in and say, 

14 "What the heck is cancer? Why do I have it?" 

15 If this building was a living organism, 

16 the table would be — the area would be constantly 

17 remade without replacing it, the carpeting, you know, 

18 this witness stand, it would all be remade. Living 

19 tissue remakes itself. 

20 And if this suddenly became cancerous, 

21 this witness booth, what you would see happening would 

22 be it would lose its structure and function. It would 

23 kind of soften. It would no longer support any of 

24 this and it would kind of turn — you remember the 

25 movie The Blob, really that old movie. That's kind of 
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And then what happens is it can spread 
into the witness stand and spread up here to the 
Judge's bench. And in spreading, it attaches — 
destroys the normal structure and replaces it. It 
could run down the hallway and attach to the — you 
know, where the power comes into the building. 

And if you went in there, you would open 
it up and you'd see this blob of tissue that was 
damaging and preventing the electricity from working 
and the plumbing. If you were outside the building, 
and you were looking into the building, and you want 
to know what's going on, you know, the building, the 
lights aren't on and stuff, you'd need to get a 
biopsy. 

So a biopsy basically in medicine is to 
get a sample of that abnormal tissue. You get it in 
lung cancer commonly from the chest or any surgical 
specimen. You take out that specimen and you send it 
to an expert pathologist, and they would say that this 
is the witness desk cancer, and that's what you'd call 
it no matter where it was located in this building. 

Eventually the building, it would attach 
to the walls of the building. It would weaken and the 
building would fall down. That's kind of an analogy. 
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So if you think about something that is practical to 
you as compared to cells and DNA and the bloodstream 
and the lymphatics, what does it do to a person? 

Well, uncontrolled cancer is probably most 
analogous to an alien in your body. It is a growing 
clump of substance. The closest thing that you might 
think about that you've maybe seen is a wart on your 
body and it just grows inside of you. And that puts 
pressure and destroys the surrounding tissue. That is 
very damaging, potentially life threatening. 

Again, it can break off and seed other 
areas of the body, form the same kind of tissue mass. 
You also have the fact that these masses of tissue 
which are, again, like think about the movie Alien, 
where they pop out, really, is what it's like. And 
actually in some cases you get tumors breaking through 
the skin in the face and it's really awful. 

These tumor balls will come and secrete 
chemicals that will poison you. They're actually 
substances that we normally make in our bodies in 
small amounts, let's say insulin, a substance that 
keeps our blood sugar nice. Well, if the tumor makes 
a whole bunch of insulin and floods your body with 
insulin, your blood sugar drops like a rock, that's 
kind of a poison to you so that kind of degrades you. 
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1 There are also commonly chemicals secreted 

2 that make you not eat, and even if you do eat, the 

3 food cannot be utilized by your body, and the food 

4 goes to the cancer, so the cancer grows and you shrink 

5 up. Many cancer patients near the end kind of look 

6 like they're coming out of a concentration camp. They 

7 just look emaciated, wasted, swollen abdomen. 

8 Finally, the immune system will try to get 

9 rid of the cancer. That commonly is very damaging. 

10 So that patients will run fevers. It's like they have 

11 an infection, but there's no infection. Their white 

12 count will be elevated. There is no infection. They 

13 kind of have that feeling of a bad flu bug or 

14 something. So they feel miserable. They're being 

15 poisoned by the substances and they're wasting away, 

16 and they have varying amounts of pain and discomfort. 

17 Q I need you to define some terms for us, 

18 and I think you've already done it but I just would 

19 like to put a label on it. Primary cancer? 

20 A Primary — when we talk about the primary, 

21 we talk about where did it start and what is the 

22 origin of the tissue. So the site in the body, and 

23 the origin of the tissue. So that it is really the 

24 combination of the two, not just one of them. 

25 Q Metastasis? 
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1 A Metastasis is the spread of the cancer 

2 from the primary site to some other part of the body, 

3 usually spreading — not spreading, just going, 

4 extending, like not leaving this witness booth and 

5 just going up here to the Judge's bench, but actually 

6 breaking off, traveling, leaving the area and 

7 depositing elsewhere. 

8 Q Now, I'd like to turn your attention to 

9 your former patient, your patient, Michelle Schwarz. 

10 What was her primary cancer? 

11 A Her primary cancer was non-small cell lung 

12 cancer. That's a type of cancer that begins in the 

13 lung tissue. The specific type of non-small cell lung 

14 cancer that she was classified as having was an 

15 adenocarcinoma, or poorly-differentiated 

16 adenocarcinoma. 

17 It's the kind of cancer that if you had 

18 the choice and it was in one place only, your best 

19 hope of irradicating it is cutting it out. So if it 

20 is in the lung, you stumble upon it and cut it out 

21 before it spreads, you can get rid of it. 

22 Q You told the jury the concept of 

23 metastasis. Had Michelle Schwarz's lung metastasized? 

24 A Correct. What happened to her was under 

25 the influence of her smoking and her genetics, it 
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1 means she is susceptible. In her lung probably in the 

2 mid-'90s, something like that, some cancer began 

3 forming and it's silent. Cancer goes commonly for 

4 many months to a few years silently, unaware, no 

5 symptoms. 

6 In late 1997, she started having trouble, 

7 had three car accidents; started having neglect on her 

8 left side. What that means is that she wasn't aware 

9 of what was going on there, and that may have led to 

10 her accidents and such. 

11 And, finally, she was seen by her 

12 physician. Dr. Whitman, who noted that not only was 

13 she having accidents and couldn't figure out what was 

14 on her left side, but she seemed depressed and her 

15 personality was off, and she was thinking maybe she 

16 had some seizures. 

17 So he ordered an EEC. It's a study that 

18 looks at the electrical pattern of the brain. And 

19 they noted an abnormal area of activity in the right 

20 part of her brain. And they did an imaging study, a 

21 CAT scan. That's just an X-ray of the substance of 

22 the brain. And found a big tumor sitting there. It 

23 was causing a lot of pressure on her brain, causing 

24 her to have headaches, personality changes and 

25 depression, and not figuring out what was on her left. 
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W. Pierce - D 

The part of the brain — the brain is 
cross wired primarily where the right brain controls 
the left side of the body, and the same with the 
vision. And that is what led to her hospitalization. 

Q And I want you to give the jury an 

opinion — 

A Uh-huh. 

Q And we give our opinions, I am going to 

ask you to give that opinion to a reasonable, medical 
probability. And that is can you tell the jury, the 
reasonable, medical probability, what caused Michelle 
Schwarz's lung cancer? 

A Yes. Cigarette smoking, beginning at the 

age of 18, until really her disease was diagnosed was 
the cause of Michelle Schwarz getting her particular 
type of lung cancer. 

Q And I'm going to ask you also to a 

reasonable, medical probability, what caused Michelle 
Schwarz's death? 

A Michelle Schwarz died of metastatic lung 

cancer. 

Q And that was the cancer that as you just 

said was caused by her smoking? 

A Correct. 

Q I am going to ask you a particular 
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1 question. 

2 A Uh-huh. 

3 Q And that is whether, in your opinion, 

4 based on a reasonable, medical probability, the 

5 cigarettes that Michelle smoked, and, of course, 

6 purchased, during the last eight years prior to her 

7 diagnosis, meaning from approximately 1990 to 1998 

8 when she was diagnosed, were a substantial factor in 

9 causing her lung cancer? 

10 A Michelle Schwarz's smoking during the 

11 1990s, that decade, were a substantial factor in 

12 causing her lung cancer, yes. 

13 Q I think you characterized her tumor as an 

14 aggressive tumor. Can you explain that to the jury. 

15 A Yeah. When you look at lung cancers, and 

16 in our data in Salem, we present an annual cancer 

17 conference. And in 1999, we last looked at lung 

18 cancer. It is a self-education conference. We hold 

19 it at the Coast at Otter Crest. 

20 We look at what kind of cancer we're 

21 getting and the background of the patients and in our 

22 patients that we have in our database, we have a tumor 

23 registry. Whenever someone is diagnosed, they go into 

24 the registry and how they are followed up and their 

25 outcome and such, that we keep track of how we're 
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At least 95 percent of the patients were 
smokers. And the five percent that we couldn't be 
sure were smokers may have been, but we didn't go back 
and ask them. In the database, we could find 
95 percent were active smokers. We would find that in 
the vast majority of smokers would have either an 
aggressive adenocarcinoma, aggressive large cell 
cancer, aggressive squamous cell cancer. 

These are cancer types that you see in 
smokers. Now, we all see occasionally something, 
there is some variance of adenocarcinoma. There's 
what we call well differentiated or bronchoalveolar 
lung cancer, and every year you see one or two cases 
where you get a nonsmoker, not even sure about 
secondhand smoke, not even sure about radon, and they 
can pop up with that type of cancer. 

That kind of cancer tends to be a small 
tumor, at the lateral part of the lung, usually not 
having lots of lymph node involvement and 
presentation. Michelle had tremendous amounts of 
cancer beneath her breastbone up into her neck. It 
was diagnosed and tends to be an aggressive area, 
starts in the lung, goes into the lymph nodes. 

So that's kind of what we see in Salem. 
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So, again, you know, there is all kinds of information 
about what you might see in Beverly Hills and Los 
Angeles and Portland, but in Salem, that is our data. 
Michelle lived in Salem. 

Q Did the course of Michelle Schwarz's lung 

cancer proceed in the usual way, a normal way, an 
anticipated way? 

A It was better than — well, actually, it 

was on the upper range of what we could hope for. 

When you look at patients that have metastatic lung 
cancer to brain, which is how she presented, and near 
death because of the pressure on her brain, shifting 
her brain over, the average survival in that group is 
probably more on the three to six-month range. 

And what you mean by age is if you have a 
hundred patients, at what point does the fiftieth 
patient die? That's average. So you would have — to 
get out, you know, about a year is really pretty good; 
and when we, again, looked at our Salem data, we 
looked at stage four, which is her metastatic lung 
cancer, our average survival is about seven months. 

She actually was diagnosed in February of 
1998, and made it to about July of 1999. So if I — 
and she had — the other nice thing about her is that 
she got — she had pretty much finished with treatment 
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by July or August of that first year, and she did 
pretty well until about April. So she had eight, nine 
months of very good remission. 

What I mean, very good, is no complaints, 
no pain, no trouble. It turned out in March, April of 
1999, she came — I was seeing her three-month follow 
up, she was fine, and she came in complaining of 
shortness of breath. We were hoping maybe it was 
anxiety. And we gave her some anti-anxiety meds. The 
next month, the X-ray looked worse, and she saw the 
lung doctor, and maybe it was side effect of 
treatment, with inflammation of the lung from 
radiation, and so she got Prednisone. 

And then we're getting into June, and in 
June, the wheels are coming off, and she's having a 
tremendous difficult time breathing, and she's having 
blood clots which go from the leg into her lungs, 
that's almost always a sign that the cancer is active. 
Cancer makes your blood very sticky, so she was 
treated with blood thinner and a filter was put in. 

Even while on blood thinners, her blood 
was thinned so much that she still had blood clots 
even with the filter in, and the blood clots were 
forming on this filter that was preventing blood clots 
from going to her lung, but on the top side of the 
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1 filter, even despite that she was still clotting. Her 

2 blood was so thin she started bleeding from the 

3 rectum, so that was very thin blood, much more than we 

4 usually do, so then we abandoned that. 

5 And with the heparin, and then it became 

6 evident to us that she was just dying of lung cancer. 

7 And she was someone who continued to want to try to do 

8 all she could to live. It is actually easier on you 

9 if you say, "Just keep me comfortable." We keep 

10 people comfortable, we abandon active, aggressive 

11 treatment. We use a lot of sedatives and pain killers 

12 and they don't feel the air hunger. 

13 She was struggling to the end. Actually, 

14 near the end of her life I gave her one dose of 

15 chemotherapy. She went downhill and died. And, 

16 really, we didn't stop until really the last day. 

17 Q Doctor, you've explained to us that she 

18 lived at least twice as long as the average. 

19 A Uh-huh. 

20 Q To what, besides, of course, the superb 

21 medical treatment she was receiving, to what do you 

22 attribute her long survival? 

23 A Well, we give the treatment that is 

24 standard of care. And I think, just it works better 

25 in some patients than others. I would like to say 
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it's the treatment, but, again, honestly, when you 
look at that percentage of patients, we're doing good 
standard of care in Salem. We are happy with our 
survivals. 

It has a lot to do with attitude toward 
living, and vigor in life. She was very concerned 
about her husband who I barely knew because when I 
came to town, because of his medical situation, he was 
wrapping up his neurology practice. She was very 
interested in being around for him. And then as we 
kind of got near the end of her life, there was a 
wedding that was coming up, and even though she was in 
desperate shape, her pulmonary doctor got her some 
oxygen and she was able to do the wedding. 

It is not unusual in oncology to see 
people who are dying of their cancer aim for a target 
date. In other words, they want to make it to a 
wedding or a birth or something, and they'll struggle 
mightily to get there. And when that's over, they've 
made it to the celebration, they've made it to that 
point in time, they kind of die. 

So I think it is her interest and vigor in 
life. She wanted to live. She was hopeful. She had 
a remission and she felt good again, probably better 
than she had in a while, and she was hopeful. Then 
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the cancer went as usual. 

Q Doctor, you mentioned in sort of 

chronological sense, the treatment that was given her. 
Could you tell the jury what that treatment involved, 
the length of the treatment, and also the side 
effects, if any, of the treatment itself. 

A She was — initial therapy was actually 

surgery on her brain. And that was done by 
Dr. Hubbard, and he removed a large volume of cancer. 
When — your brain is very tightly packed in your 
skull, and when you — when a tumor grows, it kind of 
puts pressure on the brain and shifts it. 

If you get too much shift, it forces 
what's called the brain stem into the hole at the base 
of your skull and you die. So it's an immediate 
emergency to get the thing out that is causing 
pressure. That was the initial treatment. She was 
then seen by Dr. Williamson (ph) in radiation therapy 
and — she was seen in consultation by Dr. Williamson 
of radiation therapy, and Dr. Robert Granapir, who was 
her medical oncologist initially. 

And the plan was for her to be treated 
after surgery with radiation therapy to the brain, and 
that's necessary to keep the cancer from growing back 
in the brain because you can't remove it all in 
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1 surgery. And to control any other spots of tumor that 

2 might be present. 

3 Because the way that cancer got to the 

4 brain was through the bloodstream. It's like taking a 

5 handful of seeds and whisking them out into a field. 

6 In certain areas, the soil is more fertile and rich 

7 and it will grow quicker, but it will show up down the 

8 road. You usually give a little extra to the area 

9 where the cancer was. 

10 Around the same time, because the large 

11 amount of tumor in her chest and in the lung down 

12 here, she was actually started on chemotherapy. And 

13 that was the year when we started using the Uhl tree 

14 drug taxol a lot on cancer and a drug called 

15 carbolaten (ph). 

16 After surgery, the radiation treatments 

17 were daily for usually about three weeks. Quick 

18 treatment, 10 or 15 seconds. The chemotherapy, you 

19 come into the office for about six hours. And you're 

20 given four drugs to prevent nausea and allergic 

21 reactions to the drugs. And then you're given the 

22 chemotherapy drugs fairly slowly, so again you don't 

23 have an allergic reaction. 

24 Usually on the day of the treatment, 

25 people feel okay, because they get a high from the 
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drugs that prevent the side effects of treatment. 

Then over the next week or so, you feel crummy, 
fatigued, achy, and run down. And sometimes the joint 
pains and muscle aches are pretty intense. That's the 
main thing with that. 

Blood counts fall, and, certainly, 

Michelle had some low blood counts. And if you get a 
fever or infection during that time, you have to be 
hospitalized. I don't recall if that happened to her. 
So she received three chemotherapy treatments from 
Dr. Granapir, and completed brain radiation, and then 
she came to me as Dr. Granapir retired. 

And the plan was working, so the plan was 
a treatment every three weeks up to six treatments. 

And there was new data coming out that adding 
radiation with the chemo to the chest was helpful, so 
we started adding radiation therapy during the chemo 
and radiation to the chest. Again, the treatment is 
usually once a day, four to five weeks of radiation. 

And that begins more fatiguing, and gives 
you swelling difficulty, weight loss, your hair falls 
out from the chemo all over the body from this chemo, 
head, eyebrows, groin. That's annoying. It does grow 
back. So it's six chemos, daily radiation of the 
brain times 15, fatigue, nausea. Daily radiation to 
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the chest times 30 treatments or so. 

Q Is there. Doctor, physical pain involved 

in this course of treatment? 

A The physical pain in what she received 

would be healing from surgery. She had that on the 
brain. She had to have a revision of her — she had a 
plate, and she had to have another surgery. And the 
chemo she got would cause muscle aches and joint 
aches. Otherwise, it's not really painful, and that 
tends to be over, and the cancer is a whole separate 


Q Doctor, over the course of your treatment 

to Michelle, first of all, you didn't know Michelle 
Schwarz before she became your patient? 

A Correct. I think they knew Dr. Granapir, 

and they heard good things about him, so he was their 
doctor. 

Q And during the course of your involvement, 

with Michelle Schwarz, you saw her on a fairly 
frequent basis; is that correct? 

A Initially, during the treatment, you would 

see people at least every three weeks and maybe in 
between, and so every 10 days or so, you would see the 
patient. It would be a common way in an uncomplicated 
course. And actually her chemotherapy treatment once 
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I had her was fairly uncomplicated. 

Q Did you — were you able to develop an 

impression of what type of person Michelle Schwarz 
was? 

A Again, Michelle, I think — I didn't know 

her at all before, so I can't say that. I think that 
after she dodged the immediate bullet of death, was 
given a second chance. I just remember her, and, 
again, we're looking back a few years, lively, perky, 
positive, upbeat, not really wanting to spend a lot of 
time with me in the office. 

Some people come in and they want a lot of 
emotional support, and you see people. I had a 
patient this morning, we were going to refer her to 
hospice, and she came in with 15 friends. We sat 
there about 45 minutes and we were talking. Michelle, 
"What do I got to do? I am doing fine. Let's keep 
going. I want to be well. I want to get out there 
and live," that kind of approach. 

Q What, in your understanding, were her 

priorities then at that time? 

A Family, husband, children, that kind of 

thing, just engaged in life. 

Q Doctor, during the course of your 

treatment of Michelle Schwarz, I am assuming that you 
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had occasion to discuss smoking with Michelle? 

A Well, my general rule with patients that 

get a remission with lung cancer is this: I always 
encourage people to stop on the basis that even if 
they're terminally ill, we do talk about this, and 
they go, "Well, do you think you can cure me?" I 
would never tell a patient that I don't think can be 
cured that they can be cured. 

But it's interesting, when you look at 
people with surgically curable lung cancer. They can 
have an operation for a cure, and you follow them out 
for five years, and you look at their survival, if 
they don't smoke, you have about 70 percent alive at 
five years. In terms of, you lose about 30 percent 
from relapsed cancer. 

If they do smoke, you still only lose 
30 percent from replaced cancer, so it doesn't seem to 
change that; but another 35 percent, about half of 
those die from other complications. They get heart 
attacks, they get strokes, so it's kind of like you 
double your death rates. It goes from 30 percent, 
basically, to about 65 percent, by continuing to 
smoke, not because it makes your cancer outlook worse, 
but it does other stuff to your body. 

It is almost as if your body is saying. 
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1 "You need to stop. You need to stop so something else 

2 disastrous doesn't happen." The hope is that when you 

3 have cancer and you have your remission, you don't 

4 have a heart attack because, you know, that's tragic 

5 in itself. You don't want somebody to get another 

6 smoking-caused complication while they're getting over 

7 their — or surviving with their lung cancer 

8 remission. 

9 Q And did you have an understanding about 

10 whether Michelle Schwarz was able to quit smoking 

11 during the course of your treatment? 

12 A Yeah. My sense of her is — is that she 

13 was initially able to when she went into remission, 

14 and then may have been cheating as the wheels came off 

15 and she was having troubles, when the cancer was 

16 probably coming back. That is a common thing that I 

17 see. 

18 That's common in practice where people, 

19 either they are several years out and they go back to 

20 smoking because they like it, or they start having 

21 some — the cancer starts troubling them, they go, 

22 "Well, what the hell, I enjoy it anyway, and I want to 

23 smoke." If you ask me, you know, that's kind of a 

24 common pattern with my patients. 

25 Q And did you — were you able to observe 
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whether the cancer itself and the treatment that 
followed were stressful for Michelle Schwarz? 

A Well, that's stressful to all the 

patients. I can't say that she stands out in my mind 
as one of the ones during treatment — I think she was 
most devastated only because she was doing well. I 
think where she got into stress was where cancer came 
back. 

When cancer came back, she was having a 
lot of trouble breathing, and was on a high dose of 
steroids, and that was making her have face swelling 
and fluid retention, and she was having trouble with 
the cancer. I think she had mostly trouble with 
cancer. Some people have terrible trouble with 
treatment, but I don't think she did. 

Q Doctor, there has been a — I want you to 

assume for me if you will that there has been a claim 
in this case made by Philip Morris that, first of all, 
that Michelle Schwarz had lung cancer called 
adenocarcinoma. And that the claim is that this type 
of cancer occurs — that less than half of the women 
who get adenocarcinoma are smokers. 

Does this comport or is this consistent 
with your experience as a treating doctor? 

A Yes. 
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1 MR. DUMAS: Objection, Your Honor. There 

2 is no such claim. A claim is a legal term of art. 

3 THE COURT: Would you rephrase it, 

4 counsel? 

5 BY MR. TAUMAN: 

6 Q There was a statement made by one of the 

7 Philip Morris lawyers, without proof, just a 

8 statement, that less than half of the women who get 

9 adenocarcinoma are smokers, less than half; in other 

10 words, over half of the women that become sick with 

11 adenocarcinoma of the lung are nonsmokers who develop 

12 their lung cancer for reasons that have nothing to do 

13 with smoking. My question to you. Doctor, is this 

14 consistent with the practice you see on a daily basis? 

15 A That is not consistent with what we see in 

16 Salem. I will see a patient or two maybe again a 

17 year, 50 to 70 lung cancer patients, that again have a 

18 small peripheral lung cancer, no history of smoking, 

19 commonly older patients, older ladies. I had a lady 

20 that was a hospital volunteer that developed that in 

21 her mid-eighties. 

22 We are seeing more and more adenocarcinoma 

23 diagnosed in Salem as is elsewhere. Part of that is 

24 probably due to the way we classify disease. There is 

25 more precise ways of diagnosing disease. So diseases 
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that we used to call poorly-differentiated squamous 
cell cancer, we would now call adenocarcinoma on the 
basis of being able to stain for something use. And 
there's ways of looking at it, almost microscopically 
that you don't look at with your eyes. Also a disease 
that we used to call large cell cancer, we may call 
adenocarcinoma now. 

I think a lot of that, what we're seeing 
in terms of shift, what we're seeing is actually 
classification. However, I see no evidence in Salem 
where I practice, and the patients that I see, many 
patients have adenocarcinoma, a vast majority are 
smokers. It's rare to have a nonsmoker get lung 
cancer in our practice. It occasionally happens, but 
it is a rare phenomena. 

MR. WOBBROCK: Thank you very much. 

Doctor. 

THE COURT: Counsel for the defense. 

CROSS-EXAMINATION 


BY MR. DUMAS: 

Q Doctor, are you going to be seeing 

patients this afternoon? 

A No, you have all the time you need. 
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Q Well, this isn't going to take very long. 

I was just going to tell you, if you did have 
patients, you would be able to get back to them. I 
don't think I will be much more than about 10 or 15 
minutes. 

Let's start off first with the last topic, 

okay? 

A Okay. 

Q Because the statement counsel is referring 

to, you're looking at the guy who made the statement, 
okay? 

A Okay. 

Q I'm not an oncologist, you are, so maybe 

you can clear it up, all right? First of all, 
wouldn't you agree that smoking overwhelmingly is the 
cause of lung cancer in the United States? 

A Yes. 

Q There's no question, ifs, ands or buts 

about that now, is there? 

A Correct. 

Q And, in fact, lung cancer in women is now 

the leading cause of death by cancer in women in this 
country? 

A Right. 

Q It surpassed breast cancer five, eight. 
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1 ten years ago, right? 

2 A Uh-huh. 

3 Q The 2000 Surgeon General's report 

4 documented, did it not, that approximately 90 percent 

5 of lung cancers in women are caused by smoking in this 

6 country. That was their best estimate at that time? 

7 A If you say that's true, I believe it. 

8 That is consistent. 

9 Q All right. And just to go back a little 


10 

bit, so 

we all understand cancer, there are 

four 

11 

primary 

cell types of cancer? 



12 

A 

Currently. 



13 

Q 

Okay. Currently. And I 

know there has 

14 

been some shifts in classifications. 

and we' 

re not 

15 

going to 

muddy the waters with that 

unless you want 

16 

to. 




17 

A 

No. 



18 

Q 

Okay. There is squamous 

, large 

cell, 

19 

small cell and adenocarcinoma? 



20 

A 

Correct. 



21 

Q 

And these are histological cell 

types? 

22 

A 

They are classifications 

of what 

we see 

23 

I am not 

trying to nitpick so much. 



24 

Q 

That's okay. 



25 

A 

I just want to be accurate. 
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Q Please. 

A It changes. You know, if you were to run 

those cases by pathologists in the '30s, '50s, '70s, 
'90s and 2000, the same slides, the same exact slides, 
you'd get a little bit different in nomenclature and 
it has to do with the way they classify and way they 
test it. And, again, I will agree with that, but, 
anyway, I'm not picking on you. 

Q No, no, no, that's okay. What you're 

trying to say, I think, is that over time there has 
been some changes in the classification. 

A Right. 

Q Okay. And a pathologist looking at a 

slide in 2000 might say something different about it 
from a good pathologist looking at it in the '40s or 
'50s or '60s or '70s and '80s. 

A Or even the '90s. 

Q Or even the '90s, right? Okay. Let me 

just back up a little bit more. 

A Okay. 

Q Generally, over the decades, researchers 

have noted some fundamental distinctions between the 
sexes with regard to lung cancer, with regard to the 
types of cell types they get, right? 

A Uh-huh, right. 
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Q And as a general rule for many, many 

years, doctors like yourself noted the primary or 
predominant cell type for men getting lung cancer was 
squamous, correct? 

A Was. 

Q Was, okay. And that's changed? 

A Changing. 

Q Okay. And that among women, interestingly 

enough, throughout that same period of time using the 
same system of classification, adenocarcinoma was the 
predominant cell type, right? 

A Correct. 

Q Okay. And this distinction between the 

genders have been noticed by pathologists and 
oncologists for many years, okay? 

A Okay. 

Q And isn't it true. Doctor, that for 20, 30 

years good cancer doctors, up until relatively recent 
times, have said as a result of their studies of 
populations, epidemiology of lung cancer patients, 
that lung cancer patients who had squamous lung 
cancer, who had large cell lung cancer, who had small 
cell lung cancer, they easily and early on determined 
that there was a high relationship between those types 
of lung cancers and smoking, correct? 
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1 A Correct. 

2 Q But for many, many years, researchers, 

3 including researchers at the National Cancer 

4 Institute, said, "But adenocarcinoma is a little bit 

5 different. Adenocarcinoma, of the four types, is the 

6 least associated with smoking historically." 

7 A What they were calling adeno. 

8 Q What they were calling adenocarcinoma at 

9 the time, correct? Is that right? 

10 A Correct. 

11 Q And, in fact, there are a bunch of studies 

12 out there and bunch of research out there that 

13 concluded using perhaps classification systems that 

14 are no longer in the last five or ten years being 

15 used, that maybe half of the adenocarcinoma lung 

16 cancer cases in women were not associated with 

17 smoking, correct? 

18 A I would — what I would say about 

19 something like that is, is that it would depend on the 

20 population at risk that you're studying. So that's 

21 why I'd have to say, if I was to critically look at 

22 it — and, again, not trying to get too nitpicking on 

23 the data, but if you were studying a population where 

24 you had five percent smokers and 95 percent 

25 nonsmokers, unless you balanced, you know, out that 
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1 fact, sure, you would see a lot of nonsmoking cancer. 

2 So without getting into the data, it's 

3 really hard to know where they're drawing their 

4 population from. If what you said was true, the equal 

5 weighted group, smokers and nonsmokers, then that 

6 would have more meaning. Without being in that data 

7 field, I can't say. I can say in Salem, we looked at 

8 that because we're really interested. Is it the same 

9 in Salem? Is it different? And we saw a tremendous 

10 number of smokers, increasing amount of 

11 adenocarcinoma. 

12 It was actually a little higher in women, 

13 as I recall, but it wasn't huge, whatever, and I don't 

14 know the classification, but really almost everybody 

15 smoked. Men got adenocarcinoma as smokers, women got 

16 adenocarcinoma. I know that kind of issue as it came 

17 along and all that, but, again, I am not impressed as 

18 a practicing physician. 

19 And the other thing again is that when it 

20 is an 85 year old, 80 year old, 70 year old volunteer 

21 from the hospital, never smoked, little lady in pink, 

22 we called her, she has a little lesion out here, that 

23 fits. When you see these people that have cancers 

24 that look aggressive under the microscope, big lymph 

25 nodes in here standing up at the neck, those are 


http://legacy.library.ucsf^dy/tfd/wiinG5aOG'pdf idustrydocuments.ucsf.edu/docs/gnhd0001 



41 


W. Pierce - X 

1 almost always the ones you see in smokers. 

2 That's just a reality in Salem's practice. 

3 You know, the facts that you're quoting, I am sure 

4 they're true. I don't have a reason to say that 

5 someone didn't write an article like that. The 

6 question is: Where was the data that they were 

7 drawing from? How accurate was the data that they 

8 were drawing from? That always comes as the crux of 

9 the matter, try to figure things out. 

10 Q All right. And, listen, I'm not trying to 

11 argue with your clinical experience in Salem. You 

12 took care of Michelle Schwarz. You made a diagnosis 

13 that she had lung cancer and that was from smoking, 

14 correct? 

15 A She came to me with a diagnosis of lung 

16 cancer. Her whole pattern — again, I look at the 

17 pattern of presentation. I don't — biopsy. I don't 

18 even look under — we don't look under the microscope. 

19 It is not that we run around and go to radiology and 

20 go to pathology, look under the microscope, and go to 

21 the clinical lab and make sure we're doing it right. 

22 She comes with the material in hand, the 

23 presentation. If we're concerned about it, we usually 

24 delay treatment and start doing other testing. We'll 

25 say, we don't think this smells — it doesn't reach 
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1 the smell test for lung cancer. So we think it is 

2 ovary cancer, so we'll start doing other kinds of 

3 testing. But to every treating physician that was 

4 involved with her, that was standard, garden variety, 

5 aggressive lung cancer. 

6 Q And with regard to what I think you were 

7 describing to Mr. Tauman about the apparent increase 

8 in adenocarcinoma, you noted that quite possibly a 

9 major component of that is the change in the 

10 classification system and a change in the way those 

11 slides were being diagnosed by pathologists; is that 

12 correct? 

13 A Correct. 

14 Q Okay. So it's not as if there is 

15 something out there that's causing new cases of 

16 adenocarcinoma; it's just that cancer doctors like 

17 yourself and pathologists are looking at it 

18 differently? 

19 A Pathologists have more precise tools. 

20 When it is poorly differentiated, that means to the 

21 eye it doesn't look like anything, it just looks 

22 malignant. You can't tell anything. Now, they go to 

23 what's called immunohisto chemistry, chemical testing, 

24 and if they can show something that has relationship 

25 to glands, then they'll say they used to have to see 
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the glands. A gland is a structure that is round and 
has fluid in the middle. If they didn't see that, 
they wouldn't call it. If they can find that by 
chemical testing, they would say poorly-differentiated 
adenocarcinoma. 

Q Okay. Now, let's talk about Michelle 

Schwarz for just a few more minutes, and then I'll sit 
down. You testified that, in your opinion, her tumor 
probably started in 1995 and it was silent? 

A That was some years — some several years, 

is the way we usually think of that. We don't think 
it happened decades before. We don't think it 
happened a week or a month before. In oncology, it's 
weeks, months, a few years, decades. 

Q And we're just talking your best estimate 

based upon your education, training and experience, 
right? 

A Sure. 

Q Okay. So '95 is a reasonable estimate as 

to when it stared; is that right? 

A Sure, within a few years of the diagnosis. 

Q Okay. It could have been a couple years 

before that or not likely. If diagnosis was in '98, 
it was probably '95? 

A I would say — I would say three to five 


http://legacy.library.ucsf^dy/tfd/wiinG5aOG'pdf idustrydocuments.ucsf.edu/docs/gnhd0001 



X 


4 


W. Pierce - 

1 years before is pretty accurate. I think when we 

2 think about the timing of growth of cancer, it takes 

3 several years, several years. It's not like a year 

4 before. You wouldn't see it with any imaging. You 

5 might be able to go in there and biopsy the area and 

6 see a cancer forming. We usually talk about a few 

7 years, not multiple. 

8 Q When it was diagnosed in Michelle 

9 Schwarz's case, it was pretty far advanced, right? 

10 A Well, when you talk about staging, that's 

11 a technical medical term, and staging means — usually 

12 means, does it involve lymph nodes, which is more 

13 advanced, and does it leave the lymph node, and it did 

14 in her, so we would call it advanced or stage four. 

15 Q It had been going on for a while? 

16 A Well, see, the trick is sometimes it 

17 starts in the lung. It could spread to the brain and 

18 quit growing in the lung. So what you would say is 

19 you take this tumor out of someone's brain and say, 

20 "It looks like a — it must be a brain tumor." You 

21 look at it and say, "No, it's a lung cancer," and then 

22 you go back to the lung, and you can't even find 

23 anything, so it is hard to know when the seeding 

24 occurs. 

25 It has to start where it starts, but the 
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1 seeding could happen within a month of the cancer 

2 starting when you can see it. So, in general, you 

3 have a correlation between the tumor starting and 

4 growing locally for a while, and then expanding and 

5 then seeding, but it may actually go away where it 

6 starts. 

7 Q You might want to slow down just a little 

8 bit more. Doctor. I know you want to get out the 

9 door. 

10 A I will slow down. 

11 Q You said that process takes generally 

12 about three to five years? 

13 A From an initial cancer cell to a visible 

14 type of a tumor takes a few years in human beings. 

15 Q If it was three to five years, then the 

16 smoking that occurred in that time didn't really 

17 contribute to the cancer because the cancer had 

18 already started? 

19 A Well, it's a little tricky in that since 

20 we don't have good experiments to follow cancer and 

21 evolution, we don't really know if, for instance, it 

22 would stop if you don't have constant exposure to the 

23 substance. We don't really know that. That is not an 

24 easy thing. You can't do the experiment where you 

25 start a cancer and observe one, and then randomize 
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W. Pierce - 

them to smoking or nonsmoking, so it's hard to answer 
that. 

Once you — whenever you crossed over to 
no way to get rid of this on your own in your body, 
once you cross that line, then that's for sure, but to 
say you know that is difficult. 

Q So you can't really say that to a 

reasonable degree of medical probability? 

A No. 

Q Fair enough. Doctor, I think you 

testified that as an on oncologist, who, of course, by 
definition, I guess, only sees patients after someone, 
or maybe sometimes you, but usually someone else, 
makes a diagnosis of cancer? 

A Almost always. 

Q Almost always. But even someone like 

yourself, I think you testified that you generally 

encourage your patients to quit smoking if they're 
smokers? 

A So they don't die of some other — even if 

they're terminally ill, so they don't die of some 
other smoking-related complication. 

Q You do that because that could be helpful 

to there health? 

A Good medicine. 
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W. Pierce - 

Q Right? 

A It's good medicine. 

Q I suppose when someone has a diagnosis 

like that that's a heck of an incentive. But has it 
been your experience that a lot of patients can quit? 

A Probably half of them at the time of their 

diagnosis and being in active treatment will stop 
smoking, and I beiieve them. Once they live longer, 
it falls off. And it's not half, it is low. The 
longer — if they live and they feel good, a lot of 
them will go back to smoking. It is an impressive 
number. I don't even think a quarter can quit. 

Q So some choose to go back to smoking? 

A They like it. 

Q They like it? 

A And once they feel well again, they are no 

longer so afraid because they have beaten cancer. 

Q But you encourage your patients to quit 

because in your experience, some can and some do, 
right? 

A Some can and some do. 

Q You are not unique in the medical field. 

It's fair to say that the vast majority of doctors, if 
not all good doctors like the folks that you work with 
in Salem, encourage their patients to quit smoking. 
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W. Pierce - 

whether they are a urologist, or internist, or 
cardiologist or allergist, or any other kind of 
doctor, right? 

A Correct. 

Q And doctors in this country have been 

doing that for 40 years or more because doctors 
generally know smoking is bad for your health, right? 

A Sure. 

Q Okay. Now, you indicated, I think, and I 

wasn't quite clear on your answer, about Michelle 
Schwarz. I think you said that she had stopped 
smoking after her diagnosis during her remission. And 
I think you said her remission had lasted for eight, 
nine, ten, twelve months? 

A Yeah. 

Q And it's your best understanding and 

opinion as her treating oncologist that she, in fact, 
did quit during that period of time; but when the 
wheels came off to use your term she — 


A 

May have been sneaking. 

Q 

Went back to smoking? 

A 

Maybe. 

Q 

All right. Now, when you first 

Michelle 

Schwarz, I think that was in — 

A 

April. 


http://legacy.library.ucsf^dy/tfd/wiinG5aOG'pdf idustrydocuments.ucsf.edu/docs/gnhd0001 



X 


49 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


W. Pierce - 

Q April of '98, a couple months after the 

diagnosis, you took a history from her, right? 

A Uh-huh. 

Q Is that a yes? 

A Yes. 

Q Thanks. And she told you that she, in 

fact, quit smoking the previous year in July, not 
September, but July of 1997? 

A Yes. 

Q For the record, you need to answer. 

A Yes. 

Q And it was your understanding — at least 

what she'd told you was that she had quit for some six 
or seven or eight months, however long it was, until 
these auto accidents happened and she started smoking 
again; is that right? 

A That's the history. 

Q Okay. Counsel had asked you about your 

study about viruses and lung cancer or something? 

A Sure. 

Q Are there other risk factors for lung 

cancer besides smoking? 

A Male, age, radon, uranium, asbestos. 

Q What's radon? 

A Radon is a gas that is present, has 
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W. Pierce - 

1 radioactive substances. There is a fair amount in the 

2 Northwest. And if you have a very tightly constructed 

3 home, so that very little air gets through, these 

4 really energy efficient ones, the radon gases can 

5 build up to fairly high levels. And that, together 

6 with secondhand smoking, radon gas, those are the two 

7 things that are thought to be kind of mostly linked to 

8 the lung cancers that we can't figure out. So you 

9 want a drafty home in terms of radon. 

10 Q I think the American Lung Association 

11 indicates that it is the second cause behind smoking 

12 of lung cancer, is that right, radon? 

13 A Yes. 

14 Q You're learning. 

15 Now, last topic, I think. Doctor — or 

16 maybe two topics. 

17 A Okay. 

18 Q We learned a little bit, I think it was 

19 yesterday, I can't remember, about declining risk, 

20 okay? And as I understand that. Doctor, that means 

21 for smokers, once you make the decision to quit and if 

22 you are able to successfully quit, as the years go by, 

23 your risk of getting a disease from your smoking 

24 starts to decline? 

25 A Correct. 
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W. Pierce - 

Q Is that right? 

A Correct. And, for instance, for heart 

disease and heart attacks, it falls off rapidly. 
Smoking makes your blood sticky, and once you stop 
that, you get a quit benefit. 

Q Okay. And as I understand the general 

rule of thumb from the American Cancer Society and the 
American Lung Association, if you quit for 10 years, 
successfully stop smoking for ten years, your risk is 
about half of what it was before? 

A That sounds about what I recall. I 

haven't read it in a while, but that's probably 
accurate. 

Q Okay. If you make it 15 years, your 

reduction is down even further, down into the 80 to 90 
percent range, right? 

A It gets lower. 

Q You never get back to zero? 

A Correct. 

Q But you can do yourself a whole bunch of 

good by quitting, right? 

A Correct. 

Q That's been, hasn't it. Doctor, really 

been sort of the basis, the fundamental core belief in 
the public health community for 40 or 50 years in this 
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W. Pierce - 

1 country, that it does people good to quit. That's why 

2 we, the public health community, the medical 

3 community, encourage people to quit smoking, for this 

4 fundamental reason, that they can do fundamental good 

5 things for their health by quitting? 

6 A I have been aware of that information 

7 since probably around 1980, correct. 

8 Q Doctor I don't know if you can answer 

9 this, but I am going to ask you and you'll tell me. 

10 Sir, do you have an opinion to a 

11 reasonable degree of medical probability if Michelle 

12 Schwarz had quit smoking in 1966, when the first 

13 warnings came on the cigarette packs, do you think she 

14 would have got lung cancer after smoking for two 

15 years? 

16 A I would say that I would consider her one 

17 of the oddities. If she developed lung cancer after 

18 stopping smoking in 1966, I would say she would fit 

19 into my classification of the unfortunate one or two 

20 patients with lung cancer I see a year who, in 

21 essence, have a no smoking history. 

22 Q I will take that as a yes? 

23 A Yes. 

24 Q She wouldn't have gotten lung cancer to a 

25 reasonable degree of medical probability? 
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W. Pierce - X/ReD 

A Very unlikely that she would. 

Q Had she quit in 1970, when the next 

generation of warnings came on, the warning that said, 
"Cigarette smoking is dangerous to your health," to a 
reasonable degree of medical probability, she probably 
wouldn't have gotten lung cancer, would she? 

A I would still agree with that, yes. 

Q If she quit in 1979 when her father died 

of lung cancer from smoking, she probably wouldn't 
have gotten lung cancer either, would she? 

A If she didn't, she would have at least 

delayed it probably. So it would have helped a lot. 

I don't think we'd be talking about her today. 

MR. DUMAS: Thank you very much. That's 
all I have. 

THE COURT: Redirect, counsel, please. 

MR. TAUMAN: Thank you. Your Honor. 

REDIRECT EXAMINATION 

BY MR. TAUMAN: 

Q Doctor, did Michelle Schwarz die of 

radon-induced lung cancer? 

A No evidence of that. It's almost — 

within as much certainty that we have, she died of 
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W. Pierce - 

1 smoking-induced lung cancer. 

2 Q Doctor, when the lawyer for Philip Morris 

3 asked you, cited some studies to you about the 

4 differing definitions of adenocarcinoma and gave you 

5 some statistics, you said you wouldn't argue with him 

6 about those facts. And I think you said, "I'm sure 

7 they're true." 

8 A What I would say about that is that unless 

9 someone is being dishonest and lying about what 

10 they're presenting, I believe that what they wrote 

11 down in the paper that they cited would be true. 

12 Again, that's different than saying that it applies to 

13 all patients and all communities. 

14 Again, my example being that if you sample 

15 the community where there is a very low percentage of 

16 smokers and a very high percentage of nonsmokers, you 

17 could come up with a study that showed half those 

18 patients had, you know, cancer that was unrelated to 

19 smoking, and it's true, because there is hardly 

20 any smokers. 

21 But that's a different factor than saying 

22 in a smoking population, of which Michelle was a 

23 member of, almost every person that gets lung cancer 

24 is attributable to the smoking as the cause. So you 

25 have to — that's where the numbers get tricky. And 
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1 you tend to use the statistics, which is done in 

2 medicine as it is in other fields, to support your 

3 perspective. 

4 Q So when you said being kind to the lawyer 

5 here that, "I'm sure they're true," I guess my 

6 question then is: Is it the whole truth? 

7 A Again, what I would say that you can find 

8 data like that when you have a large group of 

9 nonsmokers, included in your database. The current 

10 way we classify lung cancer, and if you — you are not 

11 going to find 40 percent of any kind of cancers, lung 

12 cancers, being attributable to not smoking causes if 

13 you're studying a smoking population. Again, that is 

14 a smoking population. We have to be talking about 

15 what you're talking about. 

16 Q And when you say "smoking population," 

17 you're talking about a population as we have today? 

18 A Correct. The analogy would be if you do 

19 older men and you run them on a treadmill, you have 

20 high blood pressure and diabetes, almost everyone that 

21 gets a positive test will have heart disease. 

22 If you take 20-year-old men, and you don't 

23 have any of those risk factors, run them on a 

24 treadmill, almost all of them that get a positive test 

25 don't have heart disease. So, again, it has so 
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W. Pierce - ReD 

much — in medical statistics, it's all about the 
population that you're getting your data from. It's 
everything. 

Q So, Doctor, if it's not the whole truth, 

is it really just a half-truth? 

MR. DUMAS: Objection, leading. 

Your Honor. 

THE WITNESS: Is what — you have to 
explain it to me. 

THE COURT: You want to rephrase, counsel? 

MR. TAUMAN: I will withdraw the question. 

Thank you. Doctor, thank you very much. 

THE COURT: All right. You may step down. 
Doctor, and thank you very much. 

MR. TAUMAN: Your Honor, could we take a 
brief break and talk about scheduling at this time? 

THE COURT: We can. 

Members of the jury, we'll take a brief 
break and we'll discuss scheduling concerns. 

(The following proceedings were held in 
open court, out of the presence of the jury:) 

THE COURT: Yes, counselor. 

MR. TAUMAN: As you may recall from our 
discussion before the lunch break, we released our 
reader, but I could call him and if he's 
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available — I know he's got the time available. If 
I can reach him, he can be here in 15 minutes and we 
can get some of this done. 

We also have some other issues for the 
Court. They had an issue and we have the issue of 
the National Cancer Institute exhibit that we 
offered, and Your Honor deferred ruling on that, so 
we can do a number of things to entertain ourselves 
for the rest of the day. 

THE COURT: All right. Wouid you like to 
call the reader and see if you can get him here? 

MR. TAUMAN: All right. Let me do that. 

(Recess taken.) 

MR. TAUMAN: He said he would be over at 
any minute. 

MR. DUMAS: Your Honor, may I ask the 
Court's permission to be absent for the rest of the 
day? I have some other case specific matters to 
deal with and Mr. Phillips can deal with this issue. 

THE COURT: You certainly may, counsel. 

MR. DUMAS: Thank you. Your Honor. 

MR. PHILLIPS: Well, I have only really 
one issue that I want to address with the Court and 
it deals with, I need to have one of you gentlemen 
up here or I'll be having ex parte contact with the 
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MR. WOBBROCK: What are you talking about? 

MR. PHILLIPS: Benowitz. 

Here's the issue, I mean, I am — there is 
a line to be drawn between professional courtesy and 
schedule and a substantive prejudice to a case and 
I'm trying to draw that line, because I can't say 
that it's going to be not the case that I'll be 
before the Court on a witness, and saying, "I've got 
to have this person come back for their 
cross-examination next week because of his or her 
professional responsibilities," so I am trying to be 
reasonable here. 

But here's the problem: The problem is 
that Dr. Benowitz, I think he was our first witness, 
first live witness, he was on all day long. He 
hasn't been crossed at all, and it's important for 
me to get the opportunity to cross-examine 
Dr. Benowitz. 

Now, Mr. Tauman, as I understand it has 
been doing — communicating back and forth, we've 
been talking every day to find out when Dr. Benowitz 
will be able to come back. As of today, and 
Mr. Tauman has more information to share. 

Dr. Benowitz will not be back before the defendants 
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would need to begin putting on their case. 

In other words, if I've got the dates 
right, he's now proposing to be back on March 4th 
and 5th, and certainly today is a good example of 
not knowing precisely when the case is going to end 
for the plaintiff, but I think the schedule that we 
penciled out has an ending some time next week, or 
possibly even the following week, the 25th. 

I don't have a calendar in front of me, 
but I think it is the 25th or 26th. So we would be 
a week into the defendant's case before Dr. Benowitz 
would arrive for his cross-examination. Now, that 
is just something that is completely without 
precedent in my experience. 

The defense has the right to be able to 
bring a directed verdict on issues at the end of the 
plaintiff's case. To not put anything on at the end 
of the plaintiff's case, to have its case go on 
uninterrupted and not have a portion of the 
plaintiff's case, perhaps a critical portion 
inserted into the defendant's case. So I think we 
need some judicial direction here to the plaintiff. 

Because this is their first witness, and 
we have been planning this trial for some time. And 
if they didn't know he wasn't going to be back until 
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early March, they shouldn't have put him on, period. 

His testimony should not have been presented. And 
if they're now having put on a day of testimony of 
Dr. Benowitz, suggesting that, well, he has come in 
and we need to have a chance to finish the testimony 
and it is just going to have to be during the 
defendant's case. 

Then I think the Court has to give 
direction to the plaintiff that this case has got to 
be completed by the plaintiff before the defendant 
puts on its case. That means that Dr. Benowitz, by 
hook or crook, has to be back before the close of 
the plaintiff's case. 

And, again, I want to start where I began. 

I'm trying to be accommodating in a professional 
way, but I cannot permit any substantive prejudice 
to the defendant. And this clearly would be 
extremely prejudicial to both not to be able to have 
the right to have the plaintiff rest and have motion 
practice before the Court, and also to have our own 
case interrupted for the cross-examination of 
Dr. Benowitz. 

MR. TAUMAN: Thank you. Your Honor. I am 
not sure how to interpret that, but from the last 
couple of statements that Mr. Phillips made, we are 
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at least being accused of not being farsighted, if 
not, in fact, acting in bad faith. 

As you know, we have no interest at all in 
delaying this testimony. It would be much more 
convenient for us, as we have tried with Dr. Burns 
and other witnesses, to get everything complete, 
including the readings that we tried to complete. 

So we have no interest or motive to do 
that. Mr. Phillips knows that. We discussed — in 
fact, I believe we discussed it in open court the 
first few days of the trial, and so Mr. Phillips 
knows that Dr. Benowitz was scheduled to and ready 
to testify on Wednesday, but for a variety of 
reasons, and — I don't think it useful looking at 
those reasons, but for a variety of reasons, all of 
our well-laid plans didn't come true. 

And Dr. Benowitz sat at the Heathman Hotel 
charging us whatever amount of dollars per hour 
during Wednesday and testified on Thursday, and 
testified, I believe, if I recall, for most of the 
day. 

MR. WOBBROCK: I think he was watching TV 
and we paid for it. 

MR. TAUMAN: When Mr. Phillips asked me to 
try to schedule his return, I did. And I suggested 
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actually a few dates, including dates that weren't 
really convenient for us; but I recognize that there 
was an important need to get this done as soon as 
possible, and also within the confines of 
plaintiff's case. Unfortunately, as you saw from 
Dr. Benowitz's testimony, he is a very accomplished 
professional, and had both teaching and clinical 
responsibilities that forced him to go back 
immediately that Friday. 

He testified all day on Thursday and he 
said that he had a presentation to make on Friday 
morning. And then when we discussed dates, 
including dates that we tried to move other 
witnesses who had already been scheduled from out of 
town to accommodate him, it just so happens that he 
had has a trip to the East Coast that can't be 
delayed and it's unfortunate. 

I think all of us, I can't speak of 
Mr. Phillips' experience because I don't know 
Mr. Phillips, but I think all of us in this 
courthouse have had occasions, especially physicians 
who have patient and other professional 
responsibilities, just can't come back. 

And, in fact, defense cases have been 
interrupted. I had defense witnesses, as 
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Mr. Phillips indicated, he hopes he doesn't have to 
do it, but testified during our rebuttal case, so it 
does happen. 

I can assure you, we have no interest in 
delay. In fact, we also suggested to Mr. Phillips 
through Mr. Dumas that we simply take his video 
deposition. In fact, Mr. Dumas even suggested why 
don't we do it with video conferencing? And I know 
that the Court with permission can do that even live 
in the courtroom. 

Unfortunately, I am not sure we can find a 
way to do that. I'm sure Mr. Phillips will say that 
is not a substitute for him being live in court, and 
I agree with that. But we're playing the cards that 
we're dealt here. Your Honor. And we're producing 
him as soon as we can. And that's all I can say — 

MR. PHILLIPS: Well, it is just not 
enough. Your Honor. This is a court, there are 
important jobs for the jury to undertake in this 
case. There are important jobs for us as lawyers 
and important jobs for witnesses. They need to 
bring him back for cross-examination before the 
close of the plaintiff's case. Otherwise, it is 
clearly prejudicial. 

You need to send a directive to counsel to 
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say, "Dr. Benowitz, you need to come back or I know 
you have important responsibilities. I am sorry 
about it, but you have to be back here for your 
cross-examination." They can't persuade him. You 
can issue a directive to that effect. 

THE COURT: On the other hand, counsel, as 
we look at a case having a life of its own, as I 
indicated when I started this case, I've had cases 
where a defense witness has actually testified 
during plaintiff's case in chief, where they said, 
"We have this defense witness. This is the only day 
we can get him here. Can he testify in plaintiff's 
case in chief?" 

MR. WOBBROCK: I have had that same 
experience numerous times. Your Honor. 

MR. PHILLIPS: So have I, Your Honor, and 
that is completely — 

THE COURT: I have allowed that. I have 
allowed that to happen, and tried explain to the 
jury, even though the plaintiff is putting on this 
case, defense is calling their defense witness out 
of order. This is not part of the plaintiff's case. 
This goes into when the — I am just saying in cases 
where you are trying to maneuver around people's 
schedules to try assist them in any way that you 
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can, in getting their assistance for the Court and 
for the trial. 

MR. PHILLIPS: Your Honor, I've had that 
exact same experience, and it is procedurally 
completely different than the one we're in right 
now. 

What we're in right now is the plaintiff 
has the responsibility to put its case in chief on. 
How can I put a directed verdict motion before the 
Court, unless you want to deny it in advance, to you 
without Benowitz having finished his testimony? How 
can I put my case on without risking that they're 
going to back fill with Benowitz when they stick him 
in because he hasn't agreed to complete his direct 
examination? 

Now, at minimum, he has to be done with 
Benowitz and bring him back solely for 
cross-examination. If you are going to permit this 
sort of thing, I mean, this is utterly strategic on 
their part. Your Honor, and it is extremely 
prejudicial. 

I have never, in my professional life, and 
it's a limited professional life in trial 
experience. We all come with our own experiences. 

I have never had that happen. And I know exactly 
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6 6 

what is going on here in terms of the strategy that 
is being employed. The plaintiff needs to be 
directed to get Dr. Benowitz here before they close 
their case. And if you conclude that it is all 
right to have him in. Your Honor, I am going to have 
to object to that. 

I would move for a mistrial on that basis. 

And I object strenuously on the basis that it is 
prejudicial to the defendant this is a different 
circumstance than professional courtesy. And I have 
been trying to work on that issue up to the point 
when the plaintiff's case is done. 

Their star witness, their very first 
witness that they put before the Court, the very first 
one. Why did they do that? Because they think he is 
great now, he comes back at the end of the defendant's 
case and has something else. How wonderful. How 
great. It is not the appropriate way to allow a case 
to proceed like this. Your Honor. 

I think you need to be firm on this issue. 

You have the authority in this courtroom to direct the 
witness to be here at the end of the plaintiff's case. 

THE COURT: Can you get the Court more 
information about the trip that he has planned back 
east? 
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MR. TAUMAN: I can. Not right at the 
minute, but I can certainly get him to give me all 
the details of the information. And obviously, it 
is a trip that has been planned for some time. And 
I would be happy to do it. I think I can do it 
immediately. 

I'm not sure I can get ahold of him 
immediately, but he has been very responsive when 
I've been sending him back dates that are 
possibilities. I do have to comment, and I think — 
and maybe withdraw a little piece of generosity that 
I threw out because apparently Mr. Phillips is, by 
saying that this is absolutely strategic, is 
accusing us of operating in bad faith. 

And I think if the Court had found that 
that would be the basis that we would depart from 
what has been the general attitude around this 
courthouse and this state to accommodate. But the 
evidence is so overwhelmingly against that that we 
told Mr. Phillips ahead of time that Dr. Benowitz 
would be testifying on Wednesday. 

There are cases and ironically it is part 
of the record of this case that Your Honor is 
familiar with. So I don't have to go outside the 
record, where tobacco defendants have felt as part 
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of their strategy to mess up the schedule or to 
cause the plaintiff to use all of his resources 
rather than using all of theirs. 

MR. PHILLIPS: Your Honor, I have to 
object here. Let's stay on topic here. This is 
completely ad homonym and it has absolutely nothing 
to do with the issue in this case. 

I have been working with plaintiff on this 
issue. They knew when their case was going to 
start. They knew when they wanted Dr. Benowitz to 
start. They probably knew — I assume they knew if 
they were planning carefully that he was going to be 
gone for three weeks after Thursday, which is 
apparently what we're talking about now. 

I am not on the inside of that. All I 
know is what they told me. All I'm saying is. Your 
Honor, that is not permissible. I do want to have 
debate and I have not been encouraging debate at the 
level that we're now having regarding strategic 
behavior by counsel. 

I can tell you I have heard stories about 
plaintiffs doing precisely this, and I won't ascribe 
it to them here. The tradition, however, is the 
plaintiff completes his case before the defendant 
starts his. That is the tradition. It is the 
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tradition in Multnomah County. It's the tradition 
in every other courthouse I have ever been in. 

While there are exceptions that can be 
made with respect to the defense — plaintiff's 
witness coming on in the — the defense witness 
coming on in the plaintiff's case, the problem is 
the plaintiff needs to complete its case before the 
defense begins. 

THE COURT: All right. The Court is still 
interested in getting information on the trip that 
the doctor has, the planning, how long it has been 
planned. The hardship it would be on him if we 
pulled him off the trip for a day. 

I mean, I don't know whether he was 
planning on presenting at some conference and they 
have a time set for him to present or whether or not 
if it is so at that same conference, could they 
readjust his presentation, have him to make his 
presentation a day later, or two days later? 

Or just what the — or what the situation 
is, but the Court needs to be able to balance the 
interests of both parties. The interest of the 
defense, what you are saying, and the interest of 
plaintiff's witness. Sometimes their interest is a 
little bit different because they're called to come 
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and testify in a case, and they still have a life, 
and they still have a life to live and things to do. 

And they try to fit in and do that. And 
the court system generally tries to be as flexible 
as it can working with professional witnesses. 
Because we want these witnesses, when they are 
called to come and testify, to come and share their 
education, is helpful to the fact finder. 

We want to do that. We don't want to get 
in a situation where we start chiding witnesses. 

Then chided witnesses, they'd say, "No, no, no. I 
don't think I will do that, because you guys will 
take over my life completely and start dictating 
everything that I can do, then I don't want to 
participate. So find somebody else." 

And so you end up finding potentially — I 
am not saying because I don't know, potentially less 
qualified. The guy that is sitting up in his 
office, you can call him up, he or she you can call 
up any time, "I am available when you need me," 
generally is a person that don't have a lot going 
for them, if they can be available almost any time 
that somebody calls them up. 

The greater the expertise of a witness 
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that you are trying to do, and the greater they are 
contributing in their field, is the less time that 
they have. The court system generally is sort of a 
small segment in their life that pulls them away 
from their life schedule. They're busier people to 
try to get. We would rather have the people with 
the greatest expertise, who are going to be the 
busiest people that we are going to find and try to 
be flexible in trying to work something out with 
them. 

I am still open to try to do that. I need 
to get a little more about this. It could be just a 
situation where it would be very uncomfortable for 
the doctor to change his schedule. It could be a 
situation where there is a financial penalty that he 
would suffer if he had to make some changes, and the 
Court would have to weigh all of these circumstances 
and may — if there is a financial penalty that he 
is suffering, may look at the other side, and say, 
"Other side, you will have to share in that 
financial penalty that he is going to suffer." 

We don't want to just take over a guy's 
life or a person's life and just completely use it 
to their disadvantage completely for the court 
system. We want to let them survive and we want to 
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survive. And we still want to have top quality 
experts from either side, the defense or the 
plaintiff. Because this is not just an issue that 
is unique to plaintiff's side. 

Sometimes defense have problems getting 
these type of witnesses in themselves, based on 
their qualifications of what they do and what they 
contribute. Because I am sure you could find, you 
probably could walk down the street and find some 
experts that would be willing to come in here and 
testify and be available here every day, but they 
probably wouldn't be that much help to us. 

So that is where the Court is. Counsel, 
can you guys help me? I need some more information. 

MR. PHILLIPS: Could the Court inquire 
directly of the witness because it's a matter that 
is serious. I would like to have the Court speak 
directly with the witness on this issue. 

THE COURT: Take the time and find this 


out. 

MR. TAUMAN: Let me do this: I believe we 
have Dr. Benowitz's home telephone number. And as 
soon as court is over, I will call him and get a 
detailed description of his itinerary and his 
purpose and what the trip involves and things like 
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that. 

Now, the specific dates that I gave him, 
we have a witness in town that is just in town from 
British Columbia, who is scheduled to testify 
tomorrow and Friday. So those dates are not days 
that I gave him that we could call him in. So — 
but I will give you a detailed calendar of his 
schedule. 

I would like to get from Mr. Phillips, so 
I know what I can ask him, my assumption has been 
Mr. Phillips knows this, I shared with him an e-mail 
exchange from Dr. Benowitz, March 4th and March 5th. 
I believe Dr. Benowitz said March 4th or 5th. I 
told them I thought the cross-examination could be 
completed in a single day. 

MR. PHILLIPS: I wasn't trying — using 
the conjunctive verses the disjunctive, was not to 
try to estimate. I know how sensitive you are to 
length of cross-examination. That wasn't the 
purpose. Those are the days I pulled from the 
e-mail you shared with me. 

MR. TAUMAN: So do I understand if we can 
get him here for a 24-hour day, then you won't 
demand any more than that? 

MR. PHILLIPS: If you can get him here and 
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the Court wanted to do it this Friday afternoon, one 
full court day — I don't know if you can change the 
schedule or not. Your Honor. But what I'm telling 
you is I'll make whatever adjustments the Court 
wants to make to make sure they can complete the 
testimony. 

I do believe the cross-examination 
testimony of Dr. Benowitz will likely be about a 
half day. Now, the question, of course, is: Are we 
done with the direct examination? Mr. Wobbrock 
indicated that he was not. 

MR. TAUMAN: Let me make my inquiries and 
at least if I can't get ahold of him tonight, I will 
definitely get ahold of him tomorrow, and I will 
report back to the Court. 

THE COURT: You probably won't have time 
to do it. I am thinking this Friday afternoon we 
probably have everything. 

THE JUDICIAL ASSISTANT: We do. We have 
an hour long hearing on that Winters case that came 
back from the Supreme Court, an hour long. We may 
have a status hearing with Prudential and Masonite. 

We have a PV and a restitution hearing. 

THE COURT: This Friday would not be a 
good time, this Friday afternoon. Next Friday 
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afternoon is what date? 

MR. TAUMAN: It's already a full day on 
Friday. That is one of the days that I suggested to 
Dr. Benowitz to come, and he is not available that 
day. If you recall, Mr. Phillips has an engagement 
on Thursday, so we don't have court. Actually, 
Thursday was the only day that Dr. Benowitz could 
come — that is not true. I didn't tell him that. 

The fact is, I will check as soon as I 
can. I will report back to the Court and we'll see 
what we can do. I would like to point out this. As 
I shared with Mr. Dumas, we now are scheduled with 
witnesses through Wednesday, February 27th. 

Dr. Benowitz can be here on Monday, March 
4th, or Tuesday, March 5th, so we really are talking 
about a day and a half. I am not minimizing it 
because it's a day and a half into their case. They 
have a right to worry about how they are going to 
schedule theirs. 

But the fact is, the way we're going, we 
may end up going right through that week. We are 
not proceeding as fast as I had hoped, so it may be 
an issue that resolves itself. I will report back 
tomorrow morning or as soon as we can, and see where 
we go from there. 
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THE COURT: It would be tough on everyone, 
probably toughest on me, what if he could be here on 
a Saturday? 

MR. PHILLIPS: I would agree to that. 

Your Honor. 

THE COURT: We could have court all day 
Saturday. We could find out what Saturday he is 
available. Court reporting services? 

THE COURT REPORTER: No problem. 

MR. WOBBROCK: Can I be heard on that 
matter? I think in light of these people giving us 
six to eight weeks of their lives trying to work the 
rest of their lives around this trial, and ask them 
to give up a Saturday is pretty tough. 

I have to tell the Court, I have never 
seen anybody get so excited about this matter in any 
courtroom in this house — in this courthouse, in 25 
years. This happens all the time. It happens in 
major multi-million dollar medical malpractice cases 
where people or a little baby's life is on the line 
for the next 50 or 75 years. 

For him to act like this is something so 
extraordinary that he is capable of asking us to 
jump through hoops that I've never had to jump 
through before is extraordinary. And to accuse us 
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of saying that this is somehow a substantive 
strategic maneuver. We thought we would be done 
with opening statements a day earlier. We paid for 
that expert to come up here and sit in a hotel room 
the entire day, not inexpensive, because we thought 
he would be in the courtroom. 

No one is doing gamesmanship. Your Honor. 
We are just trying to get through this thing, and it 
is not easy. But I think it is a real stretch to 
ask this jury, who has an entire life outside of 
this to come in on a Saturday. And you know who 
they are going to hold it against? They are going 
to hold it against not you or Mr. Phillips, but the 
people who brought this lawsuit. 

That's what I think is tough. We filed 
it. We admit we filed it. We started this whole 
thing and we're going to finish it. I would like 
not to get them mad at us because we have a 
world-class expert who otherwise can't be here. 

THE COURT: All right. I understand what 
you're saying, counsel. I may not agree with your 
conclusion that they would be mad at the plaintiff, 
because the Court would let them know that this is a 
decision not by the plaintiff, not by the defendant, 
it is strictly a decision by this Court. 
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And if they want to get upset with this 
Court, they have every right to get upset with this 
Court. But they got to set that aside when they 
come to make any decision as it relates to the 
parties and not hold anything against the parties 
that was caused by the Court itself. I am trying to 
work out a way that we can get ourselves out of this 
seemingly impossible dilemma. 

MR. WOBBROCK: I believe I might have a 
solution. Your Honor, if I could impose upon the 
Court to suggest it. Judge Redding did this to me 
or with me one time. Assuming Dr. Benowitz is 
available at a time in the evening or on a weekend 
so as not to impose on the jury, if the Court would 
let us use this courtroom, if we had the appropriate 
camera work and had a screen, we could come in here, 
if the Court is willing to make the rulings that are 
appropriate and video his remaining testimony, and 
show it to the jury when they are available. 

If we can get Dr. Benowitz up here on a 
Saturday or on a Saturday evening or something that 
the Court is willing to accommodate us on, and do it 
in here without the jury, and then play it to them 
at an appropriate time. I think we have even 
suggested that to Mr. Phillips before, but we're 
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willing to do that. And, again, it is not 
unprecedented in this courthouse to do that. I have 
done that in other courts. 

MR. PHILLIPS: Obviously, we want to have 
the witness live before the jury. Plaintiff may 
think reading testimony is interesting to the jury, 
we don't. We don't want to have a videotaped 
deposition of our cross-examination. We want him 
live. I think the Court is right, it is not at all 
clear that the jury would be offended by a Saturday. 

They may actually look at it as a 
possibility of shortening the trial and moving back 
to their own lives and for purposes of getting by 
this problem. And I hate to have to expand 
Mr. Wobbrock's experience with my objections, but, 
generally, I have never seen this before in a case 
like this. It has never happened to me. 

I feel it is palpably prejudicial to my 
client if this happens. Your Honor. So I appreciate 
your thinking about a Saturday as a possibility. I 
think if we can find out from a witness — frankly, 

I think you should be the one to talk to the witness 
because of the importance of the issue rather than 
have it filtered through Mr. Tauman. 

THE COURT: I am satisfied to have it 
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filtered through Mr. Tauman. He is an officer of 
the Court and he has a relationship with the doctor. 
I don't have that relationship with him. And he 
will express the Court's concern of trying to get 
him here. And that's what we're trying to be 
flexible in doing that. 

Okay. So now, Mr. Tauman, you get that 
information as soon as you are through today, as 
soon as you can get through, and present that to us. 

The Court will filter that information and go 
through it. 

Now, do we have the reader here? 

MR. TAUMAN: The reader is here. The 
choice is whether to use these 25 minutes or let the 
jury go home. 

THE COURT: Let's use the time. And I 
will start — I will start letting them know about a 
particular Saturday right now. 

MR. TAUMAN: Your Honor, would you mind 


giving 

the same instruction that 

you 

gave 

before 

about 

the reading just to 

remind 

the 

jury 

about 

that? 

THE 

COURT: All 

right. 





MR. 

PHILLIPS: 

Do you 

have 

that 

written 


instruction handy. Your Honor? 
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THE COURT: Let me see. 

MR. PHILLIPS: If you don't, I have it. 

(The following proceedings were held in 
open court, the jury being present at 4:35 p.m.:) 

THE COURT: All right. Members of the 
jury, I guess when you have bad news, you want to 
kind of break it to them early and softly and try to 
give them a chance to start digesting it. 

There is a possibility that we may have to 
hold court on Saturday. I know that is a hardship 
for people, because I don't want to be here on a 
Saturday. Generally, by the time I go through a 
full week of a trial like this, I am tired. And 
I've been having some other physical problems. I'd 
just be tired. 

But sometimes when you are scheduling 
witnesses, expert witnesses that have their own 
lives and a lot of things going on, sometimes it's 
hard to schedule — it's hard to get those people in 
because they're trying to work with us, and they 
also have other things that they're trying to do 
also. 

And yet you are trying to put it in the 
parameters of a court trial, so one side can finish 
up all the witnesses so we can take up the legal 
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issues when that has been finished, and the other 
side is putting their entire case together. 

And that is just a possibility. I am not 
sure of that. I just wanted to share my pain with 
you. But if we do that, here is how I want you to 
take it. It is something that the Court is doing. 
You can't hold it against any of these parties here. 
They are not in control of how the Court schedules 
witnesses and so forth and so on. 

You can't say, "Oh, God, I am going to 
vote against this attorney or that attorney or this 
side." You can hold it against the judge. You can 
go home and swear, but wait until you get out of the 
door. I don't like to hear it. Sometimes I get a 
little upset if I hear people swearing at me. I 
might do some things that no one would do. 

Say, "Oh, he is terrible. He made us work 
on a Saturday. Oh, gee, he must be from the 19th 
Century." Golly, you can do those. I just wanted 
to share that with you. And now we're going to try 
to get a little more testimony in today. We're 
going to try to stop at 5:00. 

This is a cautionary instruction regarding 
former testimony. I have given it to you before and 
I will give it to you now. Plaintiff has read 
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portions of former sworn testimony under oath in 
another case. Defendant Philip Morris was present 
when the former testimony was given and had an 
opportunity to cross-examine the witness at that 
time. 

The former testimony read to you is 
considered evidence in this case. In deciding this 
case, you should consider the former testimony 
evidence in the same manner you would if the 
individual witness speaking testified before you. 

And I need to remind you that, because you 
are sitting they're saying, "Why do they keep 
reading this stuff to us over and over? What are we 
supposed to do with this?" You are supposed to deal 
with it in the same way as if that witness that gave 
former testimony in another hearing was sitting here 
giving that testimony. 

All right. Thank you, let's get a little 
more done before the end of the day. 

MR. TAUMAN: Thank you. Your Honor. We 
would call Dr. Ian Uydess. 

(The testimony of Ian Uydess was then read 
to the jury as follows:) 
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I. Uydess - D 
DIRECT EXAMINATION 

(AS READ BY MR. TAUMAN;) 

Q Dr. Uydess, please tell the members of the 

jury your name and your present address. 

A My name is Ian Uydess. And live in 

Richmond, Virginia, in Midlothian, which is a suburb 
of Virginia, 4309 Northwich Court, N-o-r-t-h-w-i-c-h 
Court. 

Q I am calling you. Dr. Uydess. The jury 

has heard a lot of MDs in this case. You are a Ph.D., 
and I'll get to that in a minute; is that correct? 

A Yes, it is. 

Q Starting with your bachelor of science 

degree, your undergraduate degree, tell us what your 
area of focus was and what university you went to. 

A Starting with the bachelor of science 

degree? 

Q Yes. 

A At that point in time, I was in New Jersey 

at a university called Farleigh Dickenson, where I got 
my bachelor of science, primarily in premed. I was 
trying to decide if I wanted to go into medical 
research. I decided I wanted to research and applied 
to graduate schools for a Ph.D., because I wanted to 
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I. Uydess - 

remain in a medically-oriented area. I decided to go 
to part of the University of Buffalo, actually part of 
the medical school called Roswell Park. 

It is a very internationally-renowned 
research center and hospital for cancers like 
emphysema. I was accepted there very fortunately and 
went to undergrad there. I went there for most of my 
career. 

Q Divisions of SUNY, is that the State 

University of New York at Buffalo? 

A Right. I was there. I met someone in 

Rochester, which is a neighboring city to Buffalo, 
which was involved in a slightly different area with 
NASA, doing space research, exobiology research having 
to do with the original Mars program where a ship was 
sent to Mars to land a satellite to make measurements. 

I liked that and I got involved with him 
and decided to transfer from the University of 
Buffalo, Roswell Park Division, to Rochester, where I 
spent the first year completing my work and writing my 
thesis from Buffalo. And Rochester awarded me that 
degree based on the work. 

Complicated. It was based on the work 
that I did in Buffalo. That is where I stayed for 
several years as a post-doctoral fellow, in the 
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I. Uydess - D 8 

department of medicine at the medical center there. 

Q Now, your curriculum vitae refers to in 

terms of your master of science degree, cell and 
molecular biology. Tell us what that field 
encompasses. 

A Well, because Roswell Park was a cancer 

research institute primarily, if you were a student 
there, a lot of the curriculum, the courses you had, 
had a lot to do with the human body, and physiology, 
what was known about cancer at the time, the causative 
agents, why cancer exists, how does it happen, what 
leads to it, what promotes it? 

So the course work was in that general 
realm, and so biology, molecular biology, and various 
studies you do, cell biology. You are studying cells 
and systems and molecular. You are studying the 
subparts when you studying these topics. My 
background was in that and microbiology, which is 
studying microorganisms. 

Q Then, as you said, you continued. You did 

your post-doctoral fellowship? 

A Yes. 

Q Does this mean after you had your 

Ph.D. degree? 

A Yes. 
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1 Q You remained there and you were in the 

2 Department of Medicine and Infectious Disease at the 

3 University of Rochester Medical Center. And your 

4 focus was immunology and infectious disease. 

5 Now, you are not an MD and yet — so 

6 explain that. How is Ph.D. with your scientific 

7 background, you're focusing in on areas that people 

8 tend to associate with medical doctors? 

9 A Well, because, again, a large part of my 

10 training was medically oriented. And I had a lot of 

11 similar courses that you would have up to a point, 

12 with regard to getting an MD, physiology, anatomy, 

13 things of that nature. 

14 It is not unusual to find in a medical 

15 institution, MDs and Ph.D.s working together to attack 

16 a project in which the MDs handled the medical side 

17 and the Ph.D.s are basically helping them do the basic 

18 research to learn more about that disease, that 

19 situation or whatever is being investigated. 

20 Q So when you completed your post-doctoral 

21 fellowship in 1977, what did you do thereafter in 

22 terms of employment? 

23 A Well, there was kind of a strange change 

24 in my career which ultimately led me here. One day, 

25 while at the University of Rochester where I also 
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1 interacted with the graduate school right next door, I 

2 was teaching courses there with another faculty 

3 member. A notice came around the department from a 

4 corporation that was looking for some new graduates 

5 with either masters degrees or Ph.D.s in the material 

6 sciences, peopie who learned how to investigate 

7 materials of various types. 

8 They were asking us, couid we recommend 

9 some students and please put them in contact with the 

10 company. And I looked at it, and it was Philip Morris 

11 Corporation letterhead. I knew very little about 

12 Philip Morris at the time, not being a smoker myself. 

13 I began to write a letter to respond to 

14 the manager who published the letter and tell them, "I 

15 am sorry, we talked to the students and no one was 

16 interested in responding." I was making some typos. 

17 It was before computers. I was getting tired of 

18 throwing out the papers and making corrections, so I 

19 decided I would give them a call. 

20 So I called the phone number on the 

21 letterhead and spoke to the man whose name was on the 

22 letter. And in that conversation, he started asking 

23 me what I did. So I explained the medical work and 

24 also space research, the NASA work that I had done for 

25 a while. 
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I. Uydess - 
He said, "You know, we have a technical 
seminar program down here and we frequently bring in 
people to give talks on a lot of different areas. 

Would you consider coming down and telling us about 
the NASA work that you do?" So I thought that was a 
great opportunity and I said, "Sure." 

Several weeks later, I came down to 
Richmond, Virginia, to give the talk at Philip Morris 
R & D center which was there. And while there, spent 
several days talking to people with the R & D center. 

I met a lot of the directors, including the gentleman 
who ultimately hired me. Bill Farone. 

Q Dr. William Farone was the scientist who 

actually hired you? 

A Yes. He was not the individual that wrote 

the letter, which a lot of their corporations 
typically do. They'll have a situation where they 
want to hire someone of a technical background. They 
know what universities are out there and have graduate 
students in those areas. They send out letters to 
solicit employees. 

But Bill did not actually write the 
letter. One of the managers at the time did. I had 
no contact with Bili until I got to Richmond. While 
there, we began to talk. He liked my background. I 
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was asked questions like, how long did I plan on 
staying in Rochester. I was asked to come back and 
look around and learn more about what they do. 

Q And there came a point where you went to 

work for Philip Morris? 

A Yes. At that time, I was asked directly 

would I consider employment there? And because of the 
phenomenal facilities, which were a total surprise to 
me — I mean, I came out of two institutions, Roswell 
Park University of Buffalo and also Rochester, which 
were both wealthy Institutions, well supported, 
excellent equipment, excellent staff, talented people. 

To be quite honest, the first trip to 
Richmond I expected to be taken from the airport in a 
cab down a dirt road being naive because I didn't know 
much about the tobacco industry. I thought I was 
going to go down a dirt road with pineapple fields, 
kind of like in Hawaii. And I would wind up in an old 
stone building like a university building, be shown 
around and give a talk and go home. 

But Instead I saw this ultra modern 
facility. Not just the R & D facility and I had a 
tour. They gave me a tour of the main factory center, 
which, even back in 1977, which is when this was, was 
highly automated and sophisticated. I had never seen 
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I. Uydess - 

anything like it. And a lot of the people that I met 
in the R & D center, were — there were 600 some-odd 
people like me, not all Ph.D.s, but trained people who 
were relatively young, come out of the universities, 
many of them nonsmokers. 

I felt very comfortable there. And when 
they asked me if I would like to work there plus added 
that the reason they wanted me was because of my 
background, and they were looking for making a safer 
product, they wanted to improve and enhance their 
product, but with regards to making to it better, 
safer. 

That is why Bill Farone, who was leading 
me around and showing me the facilities, explained, 
you come along and other people had been brought in at 
the same time. 

Q What was your job title when you were 

first hired? 

A Initially, I believe I was research 

scientist, which was slightly above entry level for a 
person with a Ph.D. It means you had some additional 
experience above and beyond getting your degree. 

Q Okay. In terms of — in big picture 

terms, you worked for Philip Morris from 1978 until 
1989, but there was a gap in time where you went to 
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1 work for somebody else for, what, about eight months? 

2 A Yes. 

3 Q But, I mean, overall you worked for Philip 

4 Morris about 11 years? 

5 A Approximately, yes. 

6 Q As I am looking at your CV. You say 

7 during the first period of employment, from 1978 to 

8 1980, your focus was microstructure analysis, tobacco 

9 structure and chemistry. So tell us what as a 

10 Ph.D. and post-doctoral fellow, what were you doing — 

11 what were you doing in Richmond? 

12 MR. TAUMAN: Excuse me. 

13 (AS READ BY MR. TAUMAN:) 

14 Q What were you doing on a daily basis in 

15 those areas? 

16 A When I first came to Philip Morris, I 

17 didn't immediately get launched into this safer 

18 product type research. There were other needs there 

19 and that was explained to me when I was offered the 

20 job. Because of some of the tools I had used in my 

21 background involved something like an electron 

22 microscope which maybe you have seen pictures of in a 

23 magazine, where you can look at extremely small things 

24 and blow them up. It is widely used in all kinds of 

25 research and science. 
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I did quite a bit of that in my past work, 
graduate work, and they really needed someone at a 
senior level to help them do more of that. They 
already had someone in laboratory that did that type 
of work, but someone who had more experience. 

I was attached to the lab and that was 
where I would spend the first years at Philip Morris, 
learning more about what they did. And learning more 
about Philip Morris, and yet at the same time, using 
some of the tools that I had to look at the structure 
of tobacco and research in those areas. 

Q There came a time, I guess it was in 1980, 

when you left Philip Morris. You went to work for an 
outfit called Carl Zeiss, Z-e-i-s-s, USA. Why did you 
decide to leave Philip Morris, and go to work for Carl 
Zeiss? 

A There were several reasons. Although, I 

was attracted to go to Philip Morris and I really 
wanted to make that career move, because of the 
expectation of being able to get involved in making a 
better product, safer product for the public, which I 
thought was really important. Smoking and health was 
not a new subject for me. Coming out of a cancer 
research institution in the late '70s and early '80s, 
and then working. 
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Smoking and health was always a major 
issue. And, actually, some of the course work that I 
had was in that area, so while I did accept a job 
there and quite happily wanted to go to work for 
Philip Morris, I always had a little bit of a problem 
in terms of justifying, rationalizing why I was there. 


Although, that was not the major reason 
why I left, but it was one of them. I also wanted to 
do some work with the director there who had suggested 
a research program which I thought would be very 
beneficial to Philip Morris. 

Q What was the name of that director? 

A Dr. Thomas Osdene. And he thought that 

the research that I suggested, wrote a proposal for, 
was exciting and excellent, definitely wanted to do 
it, told me he would like me to do it. But he thought 
I should be in his division to do it. 

I was in Bill Barone's division at the 
time, and they were both directors within Research & 
Development. I also gave Dr. Barone the same proposal 
so that he could see it. And while Dr. Osdene was 
trying to move me into his division. Dr. Barone really 
wasn't happy about that. 

Q Barone wanted you to remain? 


http://legacy.library.ucsf^dy/tfd/wiinG5aOG'pdf idustrydocuments.ucsf.edu/docs/gnhd0001 



I. Uydess - D 95 

1 A Wanted me to remain in his division. Part 

2 of this was my fault. I was so focused on the science 

3 at the time. I was much younger, 15, 20 years ago. I 

4 wasn't paying attention to some of the things that I 

5 should have been paying attention to. Dr. Farone 

6 interfered with the vice president who had already 

7 okayed my moving, and made a case to stay where I was 

8 and that was reversed. 

9 And not that that wasn't disappointing. I 

10 was very, very happy being with Dr. Farone who was an 

11 excellent scientist. And we got along very, very 

12 well. But I was looking to apply more of my 

13 biomedical capabilities. 

14 Q You thought you would have a better 

15 capability doing that in Osdene's division? 

16 A Yeah. Where this project involved more of 

17 the things that I did in my post-doctoral research 

18 time and previous to that, what I was doing primarily 

19 in Dr. Farone's division. So I was kind of 

20 disappointed. 

21 Then the third factor was out of the blue. 

22 I got a call one day from a company that designs and 

23 sells some of the best electron microscopes in the 

24 world, an old — 

25 Q Carl Zeiss? 
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I. Uydess - 

A Yes. Makes a lot of optics, everything 

from eyeglasses to tremendous amounts of medical 
equipment that is in the operating rooms all over the 
world. The kind of optics that are used by surgeons 
to do minute surgery on the brain and nervous system. 

So these three things together kind of led 
me to make a decision to leave and go to work for Carl 
Zeiss. After discussing with people I felt close with 
at Philip Morris, I wasn't sure what to do. So I 
discussed it with Bill Farone and Tom Osdene and 
Clifford Lilly, who was a principal scientist at the 
company. 

They all were very sorry that I was 
thinking about leaving and told me that if anything 
ever changed and I wanted to come back, to please let 
them know. 

Q And that is what ultimately happened. You 

went to work for Carl Zeiss, that company, for about 
how long? 

A Seven, eight, nine months. 

Q Then you decided to come back to Philip 

Morris? 

A Yes. Things were not exactly as I thought 

at Carl Zeiss. Not that I went there, got unhappy and 
left. It was a series of situations that the people 
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1 who hired me in New York who indicated that I would be 

2 doing this, when I went to Germany to the parent 

3 company, which I did a month and a half after I got to 

4 New York, thinking I was in this new position to do 

5 all these really neat things, the German parent 

6 company told me, "Well, whatever New York told you, 

7 that is all fine and good, but you are not going to do 

8 that. We do that here." So it was another 

9 disappointment. 

10 At the same time every weekend I was being 

11 flown back to Richmond, Virginia, because we had not 

12 moved yet, and Carl Zeiss was flying me up Monday 

13 morning and flying me back, interim period. 

14 Every weekend, since many of our friends 

15 were still at Philip Morris, including Bill Farone and 

16 Tom Osdene, we were seeing them throughout that 

17 period, and when exchanging questions, like, "How is 

18 everything In New York?" And I would say, "Fine. How 

19 is everything in Richmond?" And I say, "Fine," and 

20 one day when they asked me, "How is everything in New 

21 York," I hesitated. 

22 Q That was your opening to go back? 

23 A Well, maybe I didn't mean it to be that, 

24 but I kind of hesitated, and said, "Well, okay." One 

25 of them — and I don't remember who it was at the time 
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I. Uydess - 

said, "Well, why don't you come back? Just come back 
here." 

Q And you did go back? 

A Yes. 

Q That would have been about 1981? 

A I forget the exact time. 

Q When you returned to — you left Philip 

Morris, you were a research scientist. When you 
returned to Philip Morris after this eight-month gap 
with Carl Zeiss, was your title the same or was it 
different? 

A Well, actually, when I left Philip Morris 

the first time whenever it was, August '80 or whatever 
the date was, I had just been promoted. All of the 
work I did the first two or three years was felt to be 
good. I got very good performance appraisals. 

The spring before I actually left, I think 
I left in August, it was the spring before, I was 
promoted. When I left the first time, I left at that 
level. And when I came back eight months later, I 
came back to the same level with the same benefits 
continuing as if I had actually not gone. 

Q In looking at your CV, it says from 1981 

to 1989, you were the senior scientist in Research & 
Development at Philip Morris. And your focus was. 
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I. Uydess - 

again, in tobacco structure and chemistry. And you 
have added bioengineering and biotechnology. 

Now, let me ask you this basic question: 
The average person looks at a cigarette. It looks 
like a fairly simple thing. You have a Ph.D. in 
bioengineering and biotechnology. How does this 
little cigarette become so complicated? 

A Well, 100 years or more ago, a cigarette 

was tobacco leaves that got rolled up and cut up and 
put into a piece of paper, and basically smoked, 
purely natural product. 

Over the years, companies have 
manufactured these things like any company, wanted to 
improve the product, make it faster, better, more 
consistently, have more control over it. All of the 
things that automobile companies do and virtually 
everybody else in the world. 

So they began to learn how to do these 
things slowly from year to year, some better than 
others. And quite obviously Philip Morris was one of 
these companies, not only learned how to do these 
things, but learned how to do them better than anyone. 

That is partly what attracted me to Philip 
Morris. It was obvious when you went there that this 
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I. Uydess - D 

was not, in quotes, "an order company." It used its 
growing information about the chemistry of its own 
tobacco, about the physics of smoking — making 
cigarettes in the factories. 

But all of this information together no 
longer takes leaves from the field, which they buy 
from the farmers. They have nothing to do with 
growing the leaves. They buy the leaves, and instead 
of chopping them up and putting them in papers as they 
did many, many years ago, these cigarettes are now 
highly and sophisticatedly engineered. 

That is why on the staff of Philip Morris, 
even when I was out there, there were very senior, 
experienced, sophisticated engineering people who had 
physics and mathematics backgrounds. This is what I 
didn't understand when I first got there. 

I looked at all this and was just amazed. 
Again, the product has gone from being a natural 
product and rolled up and smoked to this 
sophisticatedly engineered product. 

MR. TAUMAN: Your Honor, this is probably 
a good time to break. 

THE COURT: Good time to break. 

Thank you, members of the jury. You may 
return to the jury room and go home. Have a good 
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evening. Leave your notes in the jury room. 

MR. TAUMAN: What time tomorrow? 

THE COURT: Be back in the jury room 8:55. 

(The following proceedings were heid in 
open court, out of the presence of the jury:) 

THE COURT: We'll try to start as close to 
9 o'clock as we can. 

MR. TAUMAN: Thank you. Your Honor. 

MR. PHILLIPS: I am correct, you are not 
going to be doing this in the beginning or start 
with this? 

MR. TAUMAN: No. We're going to start 
with Dr. Pollay, and try to get through. 

(Court adjourned. Volume 26-C, at 5:05 p.m.) 
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through 102, both inclusive, constitutes a full, 
true and accurate record of said proceedings, so 
reported by me in stenotype as aforesaid. 

A transcript without an original signature 
and red CSR seal is not certified. 

Witness my hand and CSR Seal at Portland, 
Oregon, this 23rd day of August, 2002. 


Katie Bradford, CSR 90-0148 
Official Court Reporter 
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